
I N THE FEDERAL SHARIAT COU RT 
( Revisionai Juri s dic t ion ) 

PRESENT 

NR. JUSTICE DR . FI DA flU HAI-IMAD KHAN 
MR.JUSTICE MUHAMMAD KR IY AR 
MR. JUSTIC E CR. EJAZ YOUSAF 

CRIMINAL REVISION No. 3/ Q OF 1999 

Baz Muhammad s on of 
Said Mu ha mmad ,Caste 
Menga l,re sident of 
Orne r Shah, pesentl y 
confined a t Ce ntral 
Jail, Ma c h . 

The S t a t e 

Counse l f or the 
petitioner 

Counsel for t he 
re spo ndent 

No .da t e o f FI R 
anc police s ta t ion 

Date of t he order 
of trial Cou rt 

" 

Date o f i nst i tu t ion 

Da t e o f hearin g 

Da te of decision 

Ve r s us 

Pe tit ione r 

Respondent 

Mr. Sal ahuddin Meng al, 
Advocat e . 

Qar i Abd ul Ras heed , 
Advocate . 

No .39/93 dated 12 .1 0 .1 9 
P. S. leh s il Da l bandin. 

20.4 . 1999 

3. 5 .1 999 

30 . 6 .1999 

30. 6 .1999 



Cr l . Revis ion No . 3 /Q of 1999 

-2-

JUDGMENT 

CH.EJAZ YOUSAF, J. - This revision is dir ec t ed 

against the order dated 20 .4.l 999 , passed by learned 

Sessions Judge, Nushki, whereby he has r ejected application 

fi led by the petitione~ for the acceptance of compromise 

entered into by the pe t itioner as well as legal heirs of 

deceased Abdul Rahman. 

2. Facts of the case , in brief, are t hat petitioner 

alongwith one Sultan Muhammad son of Lal Muhammad, were 

tried and convicted by the l earned Additional Sessions Jud ge , 

Nushki and se nt enced to death under section 396 PPC 

a longwith a fi ne of Rs.one lac each or i n default thereof to 

further undergo R.I. for two years each, for allegedly 

commit ting harrabah in course whereof one Abdul Rahman was 

murde red. 

3. At the trial, cha r ge under section 17( 4 ) of the 

Offences Against Property (Enforceme nt o f Hudood) Ordinanc e , 

1979 read with section 302 Qisas and Diyat Ordinance, was 

framed. However, on the conclusion of trial th e accused 

persons were convicted and sentenced under s ection 396 ppe . 

Being aggrieved they preferred an appeal i . e(bearing No . 58/Q/1996) 
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in this Cour~. which was disposed of alongwith Cr imina l 

Murder Reference No . 3/Q of 1996, vide judgment dated 

9.10.1998. Since it was found that the number of accused 

~ersons involved in the offence wa s less than five as 

required by section391 PPC, therefore. conviction and 

sentences recorded a gainst them were altered and the y were 

punished under s ections 302(b) read with sec tion 392 PPC. 

It would be advantageous to reproduce here i n be l ow ope r ative 

part of the judgment for the sake of convenience; -

I 

"It has also been c ohtended by the learned counse l 

for the appellant s that the ac c used / appellant s 

being le ss than five in number, the conviction and 

sentences recorded a gainst them by the trial Court 

unde r section 396 PPC are not maintainable . The 

contention appears to have force in it. A gla nce 

at sec tion 396 would reveal that it provides for 

punishment for the offence of dacoity with murder 

and in o r der to attract the same, the number of 

persons con-join tly commi t ting the offence shal l 

be more than five as provided by sec tion 39 1 PPC. 

As such , t he ins t ant case appears to be a case of 

robb ery with murder punishab le unde r section 30 2 

read with sec tion 392 PPC . 

The convic ti on a nd se nt ences of the a~ pe ll anls 

under section 396 PPC as such are not maintai'noble. 

However, s in ce the prosecut i on has be en successful 

in bringing home the guilt against the accused 

at the tri al, withou t any r easonabl e doubt,there f orc 

we, whi le maintaining death sentences awa r ded to 
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both the appellants by the learned Sessions Jud ge , 

Nushki, convict them under sec tion 3Q2(b) PPC . 

They are also convicted under section 392 PPC slId 

se ntenced to five years R. I. eac h ·and a f ine of 

Rs.one lac each in default whereof they shall have 

to undergo two years fu rther R.r. each . " 

I t has been contended by the l ea rned cou nse l for t he 

petitioner that subsequent t o the pass ing of the j ud gment 

by this Court, since the parties had entered into a compromis( 

a nd the offence concerning dea t h of the deceased under sectjol 

302 PPC was compounded, therefore, an a~vlication f or 

acceptance of the compromise was filed in the Court of learneo 

Sess ions Judge, Nushki, whic h was di smissed vide order dated 

20 .4.1999. Basically, it is grievance of the learned co un sel 

for the petitioner that the learned Sessions Jud ge was not 

j ustified to rej ect the application in question because tile 

offence of murder punishable unde r sec t ion 302 PPC was 

compoundable. He maintained t ha t the conclusion d r awn by the 

learned Sessions Judge to the effect that since accused 

persons were not tried for a compoundable offence and thcjr 

sentences were a l tered by the Federal Shar lat Court f r om 

section 396 PPC to that of section 302(b) read ·witll section 

392 PPC, therefore, he had no jurisdiction t o enter t ain the 
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application, was misconce ived. Learned counsel f or the 

petitioner has su bmitted that since the view taken by the 

learned trial Court, is patently against law, therefore, 

impugned order ma y be set asid e and he be directed t o decid e 

the appli cation filed by the petitioner afre s h, on merit s . 

5 . Learned counsel for the State having been confron t ed 

wi th the above pr oposition, candidly c onceded and submitt ed 

tha t since the petitione r wa s convi c ted under sect ion 302 

re a d with s ection 392 FPC and t he of fen c e punishabl e under sect ion 

302 P. p.e, was c ompoundable, therefore, the le a rn ed tri [l 1 

Co urt ought to have accep ted the compromise, if i t ot hen~i se 

was genuine and legal . 

6. We have gi ven o ur anxious c ons ide rati on t o the 

re s pect~ve contentions o f the learne d couns e l for th e pa rt ies, 

and ha ve li l so pe ru s e d the record care fully .. It "i'evea!s:t:h3.t"Bi¢i.catim 

f iled hy t he petitioner has been di smi.ssed bi the l earned trtal Judb) l)rimur iJr 

for tle rffis:n that Since und e r se c tion 310 FPC, "onl y in ca ses o f 

Qi s as" legal hei rs of the deceased wer e compe ten t to c ompo und 

the offen ce and enter i n t o a comp r omis e , t here f ore , he had no 

jurisdiction t o dea l wi th the matter . I t appears that the 

learned trial Court perha ps under a mis -concepti on has t a ken 

the above view o t herwise l aw is wel l set t led, i n t h i s r egard . 
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Having re ga rd to the express terms of sec t ion 338-E PPC, it 

may be observed here that subjec 't to the provis i ons of 

sect i on 345 Cr.P.C. as well as Chapter XVI of t he Paki s t a n 

Penal Code, all the offences affecting the human bod y , under 

the Chapter, may be waived or compounded and section 302( b ) 

unde r which t he pe ti tioner has bee n convi cted, i s not an 

exception to the rule . Repeatedly, it has been l aid down by 

the Superior Courts that though section 338- E PPC has t o be 

interpreted in the l ight of the guidelines for interpret ation 

prOVided i n section 338 - F, PPC whi ch commands that the Court 

whi l e interpreting and a~plyin g the provisions of 

Chapter XVI of the PPC and in respect of the matters anc il lar 

and akin thereto, shal l be guid ed by the Injunctions of Is l aul 

as l a i d down in th e Hol y Quean and Sunnah of the Pr ophet 

Muhammad ( S.A.\~ ~ ) yet, keeping in view the ~ rovision of 

section 345(2) Cr . P . C. the sentences awarded for murder as 

Ta ' zir can also be compounded with permission of the Court 

concerned. Reference in · this regard may be made to the case ( 

Sh .Muhammad Aslam v. Shaukat Ali alias Shauka, et c . re por ted 

as 1998 Shariat Decisions 550, wherein the Honl ble S u~reme 

Cour t of Pa kistan was pleased to l ay down as under;-

"There is no doub t that section 33B-E, PPC provide( 
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that subject to the provisions of this Chapter and 

section 345 of Cr.P.C., all offences under this 

Chapter may be waived or compounded and the 

provisions of sections 309 and 310 shall mutat i s 

mutandis apply to the waiver of compounding of such 

offences. The proviso to the sa me l ays down that 

where offences have been~aived or compounded, the 
I 

Court may by its d iscretion having regard to the 

facts and circumstances of the case ac~uit or award 

Ta'zir t o the offender according t o th e nature of 

the offence. The above section is to be interpreted 

in the light of the guidelines for interpreta tion 

provided in section 338-F, which en joins that t he 

Court while interpreting anu applying the provisions 

of the Chapter in quest ion of t he PPC and in respect 

of matters ancillary or akin thereto, s ha ll be guided 

bj the Injunctions of I slam as l aid down in the Holy 

Quran and Sunnah . In our vie~, this provision does not 

nullify the well-settled proposition of l ln~ thot in 

case ~here an accused ver son has been awarded 

sentence for murder as Ta'zir and not Qisas , the 

legal heirs cannot waive or accept Badal-i-Sulh . 

However, in view of the amendment in section 345(2) 

Cr , P ,C" the sentence awarded for murde r as Ta'zir 

ca n be compounded by all the legal heirs of the 

decea sed wi th the permiss i on of the Co ur t co ncerned . 

In the above context, reference may also be usefully mode 

to the case of Na zak Hu ~~sain v . The Sta te ( PLD 1996 SC 17 8), 

wherein the Hon'ble Supreme Cour t of Paki s tan whil~ dealing 
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with the subject of waiver and compounding of the offences 

was pleased to lay down the following guidel ines for the 

benefit of the citizens as well as the subordinate Coucts:-

"For the guidance of th e subordinate Courts and the 

citizens, it is hereby laid down that--

(i) in case of Qatl-e-Amd, if the ri ght of 

Qisas is waived without any compensation, 

or compromi se is arrived at between the 

pa rtie s i.e . accused and t he adult legal 

heirs of the deceased, durin g the pe ndenc y 

of tr ial, the application for permission 

to compound the offence shall be made 

befo re the trial Court who shall determine 

a ll questions rela tin g to waiver or 

compounding of an offence or awarding 

pun ishment under section 310,P.P.C. 

(ii) In case of Qatl-e-Amd, if the right of 

Qisas i s waived without any compensation 

or the legal heirs of the deceased compound 

their right of Qisas within th e mean.ings 

of sect i ons 309 and J10 , P.P. C . • durin ~ th e 

pendency of appeal, applications for 

permission to compound the offence shal l be 

made before the appel l a t e Court, who shall 

determine all questions re la t in~ to wa i ver 

or compounding of an offence or awardine 

punishmen t under section l ID,P,P ,C , 

(iii)Under sec ti on 338- E(1) , P,P,C" subject to 

the proviSions of Chapter XLV and section 

345 of the Code of Criminal Procedure, all 
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off ence s u nde r Cha pt e r XLV, P.P. C.re l at ing t o 

homi cide and hurt may be wai ve d or compo unded 

and the p r ov i sions of s ection 309 and 310 P . P .C . 

shall, mut a t is mu t andi s. a ppl y t o the wa i ve r o r 

compoundin g of such off enc es . So, if any o f f enc e 

under Chapter XLV a f fecti ng the human bod y is 

wa i ved o r c ompound ed after the de c ision b y t he 

trial Cour t or the de cision of appe al , if a ny . 

an appl ication f or pe r mission to waive or 

compound t he of f en ce shall lie be f ore t he tr i a l 

Court whi ch s hall dete rmine al l ques tions r elat i ng 

to t he waiver or compound ing of a n of f e nce or 

awa rdi ng of punishment under s e c ti on J 10 ,P,P .C . I 

a nd if the t r ial Co urt is convinced that the 

wa i ver of r i ght of q i sas or compo und i ng o f a n 

of f ence punishabl e under Chap te r XLV is ge nuine 

and in orde r, it sha l l acqui t the a ccused. 

( iv ) I f a qu est ion ari ses a s t o whe ther an y pers on i s 

or i s not the l egal he ir of t he dec ea sed , su ch 

qu es t ion shall be de t ermi ned by t he Cour t c ompe te ll ! 

to rec e ive app l ication on t he ba s is of wa i ver o r 

c omp r omise be t we en the pa r ti es . 

( v) For t he pur po se of det ermi na ti on of ques tions 

rela ting to t he waiver or compoundi ng of an off enci 

t he ac cused and t he legal hei r s of t he dec eased 

sha ll be t r ea t ed par t i e s t o the pr oce edi ngs unde r 

s ec t i on 338- E( I ) , P . P. C. " 

It wou l d no t be ou t of pl ace t o men tion he re t hat 

conce pt of waiving t il e r igh t o f Qi s as or compu ndinc th e 

of fen ces i s not r es t r i c t ed onl y t o the cases vendi ng before 

th e Court , bu t the se pr OV i sions ca n be i nvoked a t any t ime 
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before execution of sentence and as detailed above, Court 

is always competent to enter t ain and give ef f ect to the 

compromise between the pa rties ev en after decision o f the case 

and would not be fun c t us offic i o in ma t ters of compromise. 

8 . While deciding the appl i cation it has been furthe r 

observed by the learned Sess ions Judge that since the case 

in hand was of not a case of Qata l -i - Amd, therefore, the 

parties were not competent to compound the offence. Learne d 

Cour t below has pe rhaps lost sight of the f act that ill the 

instant case deceased Abdul Rahman was intentionally murdered 

by t he accused persons in committing the offence of hnraabahl 

robber y . They as such, were charged under sec tion 302 PPC 

read with· section 17(4) of the Offe nces Against Property 

(Enforcement of Hudood) Ord inance, 1979, there fo r e, hy no 

stretch of imo uination it could have been concluded that the 

case was no t a case of Qatal -i-Amd. It would not be out of 

place to mention here that the learned Sessions Judge while 

finally deciding the case had himself observed so in the 

fo llowing words at page 16 of the jud gment dated 1.1 0 .1 996:-

"The acc used persons were charged f or inten ti onal l y 

causing the death of dec eased Abdul Rahman . ~ 

Thus findings to tRe contrary are patentl y mis conceived. 
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9. The upshot of the above discussion is th at the 

revision petition is allowed. Impugned order dat ed 

20.4.1999 is set aside and the matter is rema nded to the 

tria l Court for its decision afresh, in accordance with 

l aw. 

Ch~saf 
Judge 

( Dr. Fida l-luhammad Khan) ( 
Jud ge 

Isl am abad,dated the 
30t h J une. 1999 

ABDUL RAHMAN /**TI* 

APPROVED FOR REPORT I NG 
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